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PRELIMINARY

The arbitration hearing was held December 12. 2006 arising from a grievance initiated by
the Association dated August 7. 2006. The Association was represented by Maria G.

Henhetfer. Q.C.. and the Emplover was represented by John K. Mitchell, Q.C.

Each party called two witnesses. The Association’s witnesses were Dr. Wayne Peters,
President of the University of The Prince Edward Island Faculty Association (UPEIFA)
and Dr. David Seeler, Vice President of UPEIFA and Associate Professor in the
Department of Companion Animals. The Employer’s witnesses were Dr. Timothy
Ogilvie, Dean of the Atlantic Veterinary College, and Peggy Leahey, Director of Human

Resources for UPE]

Documents entered into evidence at the hearing consisted of:

Consent No. | - Current Collective Agreement

Consesnt No. 2 S Letter dated July 4. 2006 addressed to Dr. Wayne Peters,
President.  UPEIFA.  from UPEl  President Wade
Maclauchlan

Consent No. 3 - Letter  dated  July 18, 2006 addressed to Wade
Maci auchlan from Dr. Wayne Peters

Consent No. 4 - Letter dated Julv 24, 2006 addressed to Dr. Wayne Peters
from Wade MacLauchlan

Consent No. 5 - Letter dated July 19, 2006 addressed to Dr. Jim Miller from
Wade MacLauchlan

Consent No. 6 - UPEIL Appoiniment of Dr. James Miller as Interim Director,

Veterinary Teaching Hospital, for the period July 1 —
December 31, 2006



Consent No. 7

Consent No. 8

Consent No. 9

Exhibit DS-1

Exhibit DS-2

Exhibit DS-3

Exhibit TG-1

Exhibit TO-2

Exhibit TO-3

Exhibit TO-4

Exhibit TO-5

ol

Letter dated July 23. 2006 addressed to Dr. Jim Miller from
Wade Macl.auchlan

Association Grievance letter dated August 7, 2006
Decision Report dated September 18, 2006 respecting the
Association grievance relating to the classification of De.

Jim Miller

Report  prepared on  September 2004  respecting
accreditation of the Atlantic Veterimary College, UPEL

Copy of a position posting dated October 3, 2006 for
Director, Veterinary Teaching Hospital

Draft job description dated February 2006 for the proposed
position of Associate Dean. Atlantic Veterinary College

Professional Veterinary Services

Organizational chart dated February 2006 for the Atlantic
Veterinary College

Organizational chart dated October 2006 for the Veterinary
Teaching Hospital

Organizational chart of the Department for Animal
Resources

Organizational chart for Diagnostic Services

Organizational chart for the Centre of Aquatic Health
Sciences

A Third Party Notice of the arbitration hearing was provided to Dr. Jim Miller who

attended the hearing.

It was agreed that the Arbitration Board is to stay seized of any interpretational issues

which may arise from the Arbitration Award for a period of ninety (90) days following its

issuance.



THE ASSOCIATION'S GRIEVANCE

The Association initiated its grievance in a letter dated August 7. 2006 addressed to UPEI
President Wade MacLauchlan, The grievance was signed by UPEIFA Chief Grievance

Officer. Robert (' Rourke. The grievance states as follows:

In accordance swith Section F-2 (Grievance and Arbitration Procedures)
of the Collective Agreement for the UPEIFA Barguining Unit #1. the
UPEIFA grieves the classification of Jim Miller as a faculty member
while, at the same fime. appointing him 1o« six-month,  half-time
appointment as the Divector of the Veterinary Teaching Hospital.

The UPEIFA contends that the Emplover s action violates the following
with respect 1o the Collective Agreement: the certificalion order, the
“Note” 1o Schedule A, Article B-6, and any other applicable sections or
articles.

This is being initiated as an Association Grievance.  Accordingly, the
resolution process should begin ai Step 2 (Ariicle F2.8).

The Association secks the following redress in this maiier:

Il A ruling that the Employer violated the provisions of the
certification order and the Collective Agreement with the
classificarion of Jim Miller as a foculty member while
appointing him as Director of the Velerinary Teaching
Hospital.

2. That the teaching position vacated by Jim Miller with his
acceptance  of the  appointmeni as  Director  of  the
Veterinary Teaching Hospital be filled by a member of
Bargaining Unit #1, or a person (o become o member of
Bargaining Unit #1.

Please advise us of the Emplover’s designated representative or delegare
in this matter.



A meeting between Emplover and Association representatives was held on September 3,
2006 before designated representative Dr, Katherine Schultz in accordance with Article
F2.8 of the Collective Agreement. Her September 18, 2006 report was entered into
evidence. The report concluded that the Employer had not violated the Collective
Agreement or the Certification Order with the classification of Dr. Jim Miller as a faculty
member (0.5FTE)Y and as Interim Director of the Veterinary Teaching Hospital (0.5FTE).
The Association did not accept the decision of the designated representative and the

Association’s grievance was submitted to arbitration.

The Association’s gricvance alleges that the Emplover’'s six month  half-time
appointment of Dr. Jim Miller to the position of Interim Director of the Veterinary
Teaching Hospital (VTH) is contrary to the Collective Agreement. because Dr. Miller
continued at the same time to be classified and work as a Faculty Member of the facuity
of Veterinary Medicine. The faculty position is within the Bargaining Unit under the
parties” Collective Agreement. Dr. Miller’s interim appointment as Director of the VIH

has been extended for a further period from January 1 — June 30. 2007.

EVIDENCE

The Association’s grievance arises from an appointment of Faculty Member. Dr. Jim
Miller to the position of interim or acting Director of the Veterinary Teaching Hospital
(VTH). The VTH is an important component of the Atlantic Veterinary College (AVC)
at UPEI because AVC students obtain their clinical training there. The purpose of the
hospital is set forth in Article H1.14.1 of the Collective Agreement:

Hi.14.1 The Parties agree that the Veterinary Teaching Hospital's

primary purpose is to support the teaching programs of
Members in the faculty of Velerinary Medicine and tha the



Vererinary Teaching  Hospital  also  provides  clinical
services and research to advance the health and well-being
of animals and the public.

The Director of VTH reports directly to the Dean of the AVC. The VTH is staffed by

approximately seventy (70) clinical faculty and staff.

The events leading to the Association™s grievance are not in dispute. Dr. Grasse was the
Director of VTH from 1997 to his retircment in 2005. He continued as Director on a
half-time basis to March 2006. Throughout his tenure as Director of VTH, Dr. Grasse
did not carry out any faculty duties. The Collective Agreement specifically excludes the

position of VTH Director from the Bargaining Unit.

Following Dr. Grasse’s departure in March 2006, AVC Dean Qgilvie assumed the role of

acting Director to July 2006.

Dr. Jim Miller is a full-time Faculty Member in AVC’s Department of Companion
Animals. He was appointed Interim Pirector of VTH for six months on a half-time basis
effective July 1. 2006. This Is reflected in July. 2006 correspondence and an
Appointment Contract signed by Dr. Miller and UPEI President, Wade Maclauchlan.
The evidence is that Dr. Miller’s interim Director position has beer extended for a further
six (6) months to June 30. 2007 because the AVC is currently in the process of recruiting

a full-time director for the hospital.

The thorny issue here is that Dr. Miller continues his faculty duties at the same time as he
carries out his VTH Director duties. His faculty work inchudes both teaching and clinical

roles. The evidence is that the intent was to cut back his faculty work by 50%, but that



goal was not entirely met because of the unavailability to find sufficient temporary

contractual or locum replacements.

Dr. Miller continues to receive his salary as a Faculty Member and continues 1o pay
Association dues. e received a $2.000.00 stipend for the additional interim Director

duties for the initial six (6) month appointment.

The recruitment process for a full-time VTH Director started in the fall of 2006. A job
posting dated October 3. 20006 was entered into evidence. Earlier. a proposal to change
the VTH Director’s position was reviewed and subsequently rejected by the Dean’s
Council.  The proposal to create an Associate Dean position dated February 2006 was

entered into evidence.

The incumbent in the VTH Director position is automatically a member of the Dean’s

Council and also chairs the Hospital Management Committee.

The Dean’s Council consists of ten members and is chaired by Dean Ogilvie. Half the

members are Faculty Members. The Council’s mandate includes the following:

1. To review information, policies and procedures concerning the
administration of the College, and to advise the Dean on maiters
concerning administration and management of the College, policy
development, and disciplinary aetions.

2 The advise the Dean on the development of « five-vear plan for the
College.
3. To review five-vear plans of cach of the depariments and advise

the Dean on their acceptance.



4. 1o serve 1o disseminate information to the depariments and to aci
as ¢ communication link between faculty and the office of the
Deun.

3. To review staffing and equipment reguests from facidty regarding

the teaching and research programs.

0. To handle grievances from faculty/siudents regarding all aspects
of the College other than the Teaching Hospilal,

br. Seeler testified that he reviewed minutes of nine Dean Council meetings during the
period that Dr. Miller has heen Interim Director of VTH. and Dr. Miller is shown to have

attended seven of those meetings.

The Hospital Management Committee chaired by the V1T Director has a mandate of
approving decisions and policies which affect the operations of the hospital. Bargaining
Unit members comprise one half of this committee pursuant to Collective Agreement
Article H1.14.7. Dr. Seeler’s evidence is that he reviewed seven sets of committee
minutes within the time frame that Dr. Miller has been interim VTH director. and these

indicate Dr. Miller to have been in attendance at all of them.

Some of the evidence centred on other persons who occupy Bargaining Unit excluded
positions under the Collective Agreement. and also taught as Faculty Members. There
were two of these situations, and both persons have taught as sessional lecturers. The
evidence is that the Director of the Ingtitute of Island Studies has taught @ course in the
past. Also, according to Human Resources Director, Peggy Leahy, the Writing Centre
Facilitator has taught approximately 17 courses in the English Department over the past

five years or so. Sessional lecturers teach only and have no other faculty responsibilities.

They are members of the Faculty Bargaining Unit.



PARTIES’ ARGUMENTS

THE ASSOCIATION

The Association’s position is based on what it considers to be the clear wording of the
Collective Agreement. Schedule A to the Collective Agreement incorporates the August
2. 2001 Certilication Order issued by the Prince Fdward Island Labour Relations Board.
That further incorporates a schedule listing the academic staft included in the Bargaining
Unit, and also lists specific exclusions from the Bargaining Unit. One of those exclusions

1%

“Persons who are primarily engaged in managerial, administrative, or
contract professional functions, including, but not necessarily limiled to
those listed in Appendix 1.7

Appendix 1 then includes i its list the Director of the Veterinary Teaching Hospital. The
schedules in the appendix are specifically referenced in the Recognition Article A-3. and

will be examined in detail in the decision.

The Assoctation’s counsel says that the evidence shows that Dr. Miller is carrving out all
of the VTH Director duties (even if that is being done on a part-time basis) and at the
same lime continues his work as a Faculty Member of the Department of Companion
Animals. The Collective Agreement in this situation does not permit Dr. Miller to work
in the dual capacity. The Association also submitted that the dual status being
undertaken by Dr. Miller creates a conflict of interest situation and is contrary to the basic

principles of labour relations.



Several decisions were provided which discuss the implications of persons holding
bargaining unit and managerial positions concurrently or moving between such positions.
These cases are as follows and will be examined in the decision:

/. Sudbury General Hospiial and Ontario Nurses Assoctation, Local 13(1998), 70
L.A.C. (4™ 9 (Thorne)

2. Caritas Health Group and United Nurses of Alberta, Loeal 79. 2001 ABQB 39,
Action No. 0003 10354

3. United Nurses of Albert, Local 1 and Calgary General Hospital, {July 6, 1992),
[1992] Alta. LR.B.R. 391 (Asbell)

4. United Nurses of Alberta. Local Tand Caleary General Hospital. (December 9,
1992), {1992] Alta. E.R.B.R. 731 (Sims).

The remedy requested by the Association in its closing commenis has been expanded
from the remedy of a Declaratory Order initially requested in the Association’s August 7,
2006 grievance. The Association requests that in addition to a declaration that the
Employer is breaching the Collective Agreement, that this Board order the parties meet
within ninety (90) days following issuance of the Arbitration Award to address any other
items of redress and that the Board consider ordering the Emplover to notify the

Association of all other dual capacity situations.

THE EMPLOYER

The Emplover takes the position that it has not violated the terms of the Collective
Agreement.  Firstly, it argues that Dr. Miller is filling an interim position. and the

evidence supports a finding that he is not “primarily engaged in managerial or



administrative functions™  Secondly. Article B.6 of the Collective Agreement
contemplates persons moving in and out of the Bargaining Unit. The Employer therefore
contends that its interim appointment of Dr. Miller as VTH Director is within the ambit

of its management rights under Article A-10.

The Employer also argues that on the factls of this case. the Union is estopped lrom taking
the position that the University is violating the Collective Agreement by having a person
fulfill dutics of an excluded position while also acting as a Faculty Member. The
estoppel argument is based on the evidence that two other persons working in excluded
positions under Schedule A of the Collective Agreement have also taught as sessional
lecturers. The two arbitration decisions that the Board has been requested to review in

this regard are:

1. Taggart Service Ltd and U F C W, Local PEIS (1989} 6 L.A.C. (4“1) 279
{Picher)

2. Hermes Electronics Lid and L BE W, Local 1657 (1990), 14 L.A.C. (‘-’Vh) 289
(Darby).

DECISION

The Association and the Employer are in agreement with the Collective Agreement
provisions that are at issue here arising from the August 7, 2006 grievance. The principal
Collective Agreement article is the Recognition Article A-3. A recognition clause 1s an
essential and fundamental component of collective bargaining between the parties
because it sets forth who will be members of the Bargaining Unit. The evidence in this

case is that during the initial negotiations prior to the August 2001 Certification Order,



the Employer provided to the Association a list of proposed excluded positions from the

Bargaining Unit. That list was agreed upon and incorporated by consent into the Labour
Relations Board Certification Order and then incorporated into this current Collective

Agreement and the one that preceded it. Article A-3 states as follows:

A-3 Recognition

A3 The Board of Governors recognizes the Association (UPEIFA) as
the sole and exclusive bargaining ageni for the wnit defined in the
Order of Certification (File No. 01-001) of August 2, 2001
(Schedule 1) issued by the Prince Edward Island Lebowr Relations
Bourd, save and except the exclusions listed in Appendix 1 of the
Minuies of Setrffenment (Schedule 1D jointly flled v the Labour
Relations board on July 20. 2001,

A3.2 The Board of Governors recoenizes the Association as the sole
represemialive of its Members. Furthermore, no Member or group
of Members in this bargaining wir shall he reguired to enter into
amy agreement with the Emplover which meay conflict with the
terms of this Agreement.

A3.3  The Board of Governors and the Association agree thal the
applicaiion of “"Note” in Schedule A of the Certification Order is
intended 1o apply 1o persons primarily engaged in managerial,
administrative or confract professional functions, and in o way
prohibits the President. Vice-President. Deans.  Associate or
Assistant Deans, the University Librarian or bargaining unil
members appointed to the Board of Governors from conducting
any teaching or professional responsibilities.

Article A3T and A33 specifically refer 1o the Schedule and Appendix which are

included in the Collective Agreement. Schedule A states as follows:

All academic siaff engaged n leaching in a university degree credil
course and’or engaged in research, and all librariens, emploved by
University of Prince Fdward Island  For greater clarity, academic staff
includes term, probaiionary or iemred faculty, sessional lecrurers, and
clinical insiryctors,




(93}

Save and exceplt,

. Deans

° Associate or Assistant Deans

® Those above the rank of Dean

. The Universiny Librarian

. Persons acling in any above capacity for more than one month in
any twelve month period

. Students, interns. residents, post doctoral fellows, and research
associaies

. Members of the Board of Governors

s FPersons that are on leave. secondment, or exchange from another
university or emplover for a period of up to two years

. Positions covered by an existing collective agreemeni

. Persons who gre primarily engaved in manaeeriol, administrative.
or contract_professional functions. including, but nol necessarily
limited 1o those listed in Appendix I and

. Those otherwise excluded by the Labour Act of Prince Edward

Istand

Note: The statemeni of scope above shall not prevent persons in excluded
positions from comribyiing in a limited. informal capacity 10 aspects of d
degree _course, provided such contributions are incidental 1o their
assigned dutics and responsibilities.

[Emphasis Added]

Schedule A therefore sets forth who is included in the Bargaining Unit and who is
excluded. The Appendix I referred to Hsts approximately 30 Director. Manager, and
other executive positions that are not within the Bargaining Unit. One of those positions
is Director. Veterinary Teaching Hospital. That position is therefore one desceribed n
Schedule A as “primarily engaged m managerial, administrative, or contract professional

functions™.

The Employer and the Association have also specifically addressed the meaning of
“Note™ in Schedule A to avoid ambiguity with respect to the President. Deans. ete.,

an

conducting teaching or professional responsibilities.  Arsticle A3.3 states that the note
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refers to persons primarily engaged in managerial and administrative functions such as
the VTII Director as noted above. Thus far. the partics have made their intentions

respecting the scope of the Bargaining Unit very clear in the Collective Agreement.

Article B-6 deals with administrative and board appointments. 1t shows that the parties
added further agreements respecting how Faculty Members in the Bargaining Unit can
enter or re-enter the Bargaining Unit if they hold an administrative position. The partics
also acknowledge the fact that Faculty Members may from time (0 time serve on the
University’s Board of Gowvernors, and that their terms of conditions of employment

would not be affected.

It appears to this Arbitration Board that the University and the Association have clearly
and systematically set out their agreements regarding the scope of the Bargaining Unit.
The Collective Agreement says distinetly and without ambiguity that a person occupying
the position of Director of VTI is excluded from the Bargaining Unit. The Schedule A
“Note™ says that the VI'H Director may contribute to a degree course in a himited and
informal capacity as long as the contribution is incidental to the duties and
responsibilities of Director. This is not a situation where the Management Rights Article
A-10 applies because the Collective Agreement provisions noted above clearly outline
who is considered management or administrative. and who is considered Bargaining Unit

Faculty Members.

The guestion is then whether the Collective Agrecment has been violated in the situation
here. where Dr. Miller carries out duties of the interim VTH Director while at the same
he carries out his facuity role. This is a significant and fundamental issue to the parties

under this Collective Agreement.
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The Association submitted arbitration. court. and Labour Relations Board decisions
which inchude discussions of why persons holding management positions are generally

excluded from the Bargaining Unit. The facts of those cases differ from the one here. but

the following comments underscore the fundamental nature of the issue.

The Alberta Court of Queen’s Bench upheld an arbitration award of” Arbitrator Joliffe in
Caritas Health Group and United Nurses of Alberta. Local 79, 2001 ABQB 39, Action
No. 0003 10554, In that case. it was held that a nurse in the bargaining unit took a
manager position and she then ceased to be a member of the bargaining unit.  Justice
Marceau in that decision at paragraph 49 cited the following excerpt from an earlier
arbitration case which addresses why management persons are not included in Collective

Agreement bargaining units:

The basis of the exclusion of certain “managemeni ™ persons from the
coverage of collective bargaining is the avoidance of conflicts of interest
Jor those persons berween loyalties with the emplover and the union. This
avoidance of conflicts protects both the interesis of the emplover and the
union. The conflict is pronounced when one person has authority over the
employment conditions of fellow employees. It is most pronounced when
the authority extends to the continuance of the employment relationship

and related matiers (e.g., the authority to dismiss or discipline fellow
employvees).

The arbitration board in Sudbury General Hospitel and Ontario Nurses Association,
Local 13 (1998). 70 1.A.C. (4"} 0 (Thome) acknowledged that it was dealing with an
unusual it not unprecedented situation in which a nurse worked part-time in the
bargaining unit and part-ime in @ manager position excluded from the bargaining unit.
The majority of the Beard found there was no Collective Agreement violation based on

the wording of that specific Collective Agreement and based on the evidence.
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The Alberta Labour Relations Board in United Nurses of Alberta, Local T and Calgary
General Hospital, (December 9. 1992), {1992] Alta. L.R.B.R. 731 (Sims}, dealt with a
manager at a hospital who also worked casual shifts as a nurse. The Board examined and
discussed the rationale for managerial exclusions in the Labour Code and cited at page
739 an excerpt from one of its carlier decisions that explained the reason for such

exclusions from both the employer’s and the union’s perspective:

The explunation for this managenent exemption is not havd io find. The
point of the statute is 1o foster collective barguining hetween employers
and wnions.  True bargaining requires an arm’s length relationship
between the nwo sides. each of which is organized in a manner which will
best achieve its interests.  For the more efficient operation of the
enterprise, the emplover establishes a hierarchy in which some people ai
the 1op have the authoriiv io direct the efforts of those nearer the bottom.
To achieve countervailing power Jo that of the emplover, emplovees
organize themselves into unions in which the bargaining power of all is
shared and exercised in the way the majority directs.  Somewhere in
behween these competing groups are those in management - on the one
hand an employee equally dependent on the enterprise for his livelihood,
but on the other hand wielding substantial power over the working life of
those employees under him. The British Columbia Legisiamire, following
the path of all other labour legistation in North America, has decided thai
in the tug of these hwo competing forees, management must he assigned (o
the side of the employer.

The Board found on the facts there al page 742:

We find it uaredlisiic io separate My, McCorrigal 's work into two jobs.
Even if we were fo do so, we believe it is equally unrealistic to say, while
she works as a staff nurse. thal her managerial responsibilities lapse.
What we find missing in this case is any significant period when Ms.
McCorrigal's managerial responsibilities end.

The cases alt reter to labour legislation. The Prince Edward [sfand Labour Act includes

an exclusion similar to other labour fegislation. Section 7 (2) of the Act states that no





















